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Introduction  
Background to the Mental Capacity Act 2005  

The Mental Capacity Act 2005 (MCA) came into effect in two stages April 2007 and October 2007. An 

amendment, contained in the Mental Health Act 2007, concerning deprivation of liberty safeguards came 

into force in April 2009. The MCA provides a statutory framework to empower and protect vulnerable 

people who are unable to make all, or some, decisions for themselves.  

The MCA explains who can take decisions, in which situations, and how they should go about this. It also 

enables people to plan for a time when they may lose capacity. It is based on existing best practice from 

common law and creates a single, coherent framework for dealing with mental capacity issues and an 

improved system for settling disputes, dealing with personal welfare issues and the property and affairs of 

people who lack capacity.  

Purpose of this Policy  
The purpose of this policy document is to provide staff working for HealthHarmonie with guidance about 

the MCA. It sets out the main provisions of the MCA, local procedures and roles and responsibilities of 

staff. This policy is not a replacement for the Code of Practice to the MCA; the Code should be consulted 

to guide on good practice. 

Definitions Mental Capacity  
Having mental capacity means that a person is able to make their own decisions. Capacity can vary over 

time and by the decision to be made. A lack of capacity could be the result of a permanent, temporary or 

fluctuating condition. The MCA says that a person is unable to make a particular decision if they cannot 

do one or more of the following four things:  

• Understand information given to them.  

• Retain that information long enough to be able to make the decision.  

• Weigh up the information available to make the decision.  

• Communicate their decision - this could be by talking, using sign language or even simple muscle 

movements such as blinking an eye or squeezing a hand.  

The MCA is specifically designed to cover situations where someone is unable to make a decision because 

their mind or brain is affected, for instance, by illness or disability, or the effects of drugs or alcohol. A lack 

of mental capacity could be due to: 

• a stroke or brain injury  

• a mental health problem  

• dementia  

• a learning disability  

• confusion, drowsiness or unconsciousness because of an illness or the treatment for it  

• substance misuse. 

 

 



Scope of this Policy  
This policy applies to everyone employed by HealthHarmonie who is involved in the care, treatment or 

support of people over 16 years.  

Principles  
The MCA has five key principles which emphasise the fundamental concepts and core values of the MCA 

(section 1). These must be borne in mind when working with, or providing care or treatment for, people 

who lack capacity;  

A presumption of capacity - every adult has the right to make his or her own decisions and must be 

assumed to have capacity to do so unless proved otherwise (This means that it must not be assumed 

someone cannot make a decision for themselves just because they have a particular medical condition or 

disability).  

2. The right for individuals to be supported to make their own decisions - people must be given all 

practicable and appropriate help before anyone concludes that they cannot make their own decisions (See 

Code chapter 3 for more information on how to do this. If a lack of capacity is established, it is still important 

that the person is involved as far as possible in making decisions see Code 5.21 -5.24.)  

3. The right of individuals to make what might be seen as eccentric or unwise decisions;  

4. Best interests – anything done for or on behalf of people without capacity must be in their best interests 

(see below and Code chapter 5); and  

5. Least restrictive intervention – anything done for or on behalf of people without capacity should be the 

least restrictive of their basic rights and freedoms, taking into account the principle of ‘best interests’. 

Chapter 2 of the Code provides practical guidance on how people should interpret and apply the statutory 

principles when using the MCA. 

Policy Statement  
HealthHarmonie uphold the principles set out in the MCA and Code of Practice. Services will be provided 

on the basis of a presumption of mental capacity.  

Patients will therefore be provided with information in a format, manner and at a time that will seek to 

empower them to make informed decisions about their treatment and care.  

When a decision needs to be made on behalf of a service user or patient staff will make this decision in 

accordance with the principles of best interest and least restrictive option. 

Code of Practice  
The MCA is accompanied by a statutory Code of Practice which explains how the MCA works on a day to 

day basis and provide guidance to all those working with, or caring for, people who lack capacity. Staff 

who work with people who lack capacity in a professional or paid role will have a legal duty to have regard 

to the Code of Practice; this includes health care staff, social care staff and others who may be occasionally 

involved with people who lack capacity such as police, ambulance crew and housing workers. Volunteers 

and carers are not legally bound to ‘have regard’ to the Code however the guidance in it will help them 

understand and apply the MCA and they should follow it as far as they are aware of it. Copies are available 

in each community team and on inpatient wards. It can be found online at: http://www.dca.gov.uk/legal-

policy/mental-capacity/index.htm 

http://www.dca.gov.uk/legal-policy/mental-capacity/index.htm
http://www.dca.gov.uk/legal-policy/mental-capacity/index.htm


Procedure  
The MCA applies to people over 16 years of age, living in England and Wales, who may lack capacity to 

make their own decisions. Most of the provisions of the MCA apply to young people of 16 and 17 years 

old. All the MCA’s principles and the concept of ‘best interests’ should apply; this will include consultation 

with the young person’s family and friends where practicable and appropriate. However, a person needs 

to be over 18 years old to make an advance decision, a Lasting Power of Attorney or for the Court of 

Protection to make a statutory will. There may be circumstances in which the Children Act 1989 will provide 

the appropriate solution and in some cases the use of the Mental Health Act 1983 or a ruling from the High 

Court will be needed. (See chapter 12 Code of Practice) For children under 16 The Children Act 1989 will 

apply in most situations. However, the Mental Capacity Act applies to children under 16 years in two ways:  

• The Court of Protection can make decisions about the property or finances of a child where it is 

likely they will still lack capacity to make financial decisions when they reach 18 years old (s18(3)).  

• The criminal offence of ill treatment or neglect can apply to children who lack mental capacity within 

the MCA definition (s44). Care and treatment for children under 16 years old is generally still 

governed by common law principles. For further information see www.dh.gov.uk/consent 

• Presumption of capacity The MCA presumes that a person has capacity to make decisions 

(principle 1). Health and social care staff should make every effort to encourage and support the 

person to make the decision himself or herself. 

• This means seeing whether  

• The person has all the relevant, available information  

• The information could be explained or presented in another way that is easier to understand (e.g. 

photos, videos, sign language, pictures)  

• There is a time of day or place which enhances the person’s understanding  

• Someone else can help or support the person to understand the information or make the choice.  

• The decision could be delayed for another time because of the temporary or fluctuating nature of 

their condition. Staff should be aware that it cannot be assumed that a person who lacks capacity 

for one particular decision does not have capacity for another decision or the same decision on 

another occasion. 

 

Assessment of capacity  
The MCA sets a two stage test for assessing whether a person lacks capacity to take a particular decision 

at a particular time. It is a “decision-specific” test. No one can be labelled ‘incapable’ or ‘without mental 

capacity’ as a result of a particular medical condition or diagnosis. The MCA makes it clear that a lack of 

capacity cannot be established merely by reference to a person’s age, appearance, or any condition or 

aspect of a person’s behaviour which might lead to unjustified assumptions about their capacity. (see 

Chapter 4 Code of Practice). The test must ask: 

• Does the person have an impairment or disturbance of the mind or brain?  

• If so, does this condition mean the person is unable to make the particular decision at the time it 

needs to be made? This second stage is broken down into 4 areas. The assessor/decision maker 

should consider whether the person can;  

1. Understand the information  

2. Retain the information long enough to be able to make the decision  

3. Weigh up the information available to make the decision  

http://www.dh.gov.uk/consent


4. Communicate their decision. An answer of ‘No’ to any of these 4 areas will constitute a lack of 

capacity for the decision to be made. The flow chart in Appendix A is an overview of the process to 

follow when a vulnerable person is required to make a decision. 

Best Interests Decisions 
A best interest decision is only needed when the person has been assessed as lacking capacity for this 

particular decision at the time it needs to be made  

The person concerned should still be involved. Everything that is done for or on behalf of a person who 

lacks capacity must be in that person’s best interests (principle 4). The MCA provides a checklist of factors 

that decision-makers must work through in deciding what is in a person’s best interests (s4) (Code Chapter 

5). Best interest decisions can be made by an individual or a team (Code 5.11) and may change over time 

(code 5.14).  

A person can put his/her wishes and feelings into a written statement if they so wish, which must be 

considered by the decision maker. Wishes and feelings verbally expressed previously or in the present 

should also be considered. The decision maker must consult if appropriate.  

1. Anyone named by the individual  

2. Carers and family members  

3. An attorney under a Lasting Power of Attorney  

4. A deputy appointed by the Court of Protection If there is no one to consult an Independent Mental 

Capacity Advocate (IMCA) will need to be involved for major decisions relating to medical 

treatment. There are two exceptions to applying the principle of best interest;  

5. When there is a valid advance decision to refuse treatment  

On admission to hospital all patients must have their capacity to consent to hospital admission and initial 

treatment recorded using Form A (Appendix B). 

Urgent or emergency treatment  
When a person requires emergency medical treatment to save their life prevent serious harm the 

‘reasonable’ steps to determine capacity and best interests, including consultation with others, will differ 

from non-urgent situations. In emergencies it will almost always be in the person’s best interests to give 

urgent treatment without delay. One exception would be when staff are satisfied an ‘advance decision’ to 

refuse treatment exists. (See Code 3.6 & 6.35) 

Excluded Decisions  

Sections 27 & 29 of the MCA set out certain decisions that can never be made on behalf of another person. 

These are;  

• Consent to marriage or civil partnership  

• Consent to sexual relations  

• Consent to divorce on the basis of two years separation 

• Consent to dissolution of a civil partnership  

• Consent to a child being placed for adoption or the making of an adoption order  

• Discharging parental responsibility for a child in matters not relating to a child’s property  

• Giving consent under the Human Fertilisation and Embryology Act 1990  

• Voting at an election for any public office or referendum  

• Where a person is detained under the Mental Health Act 1983 the MCA (s28) does not authorise 

anyone to;  



• Give the person treatment for mental disorder  

• Consent to the person being given treatment for mental disorder 

Disputes Family and friends may not always agree between themselves or with professionals about what 

is in the best interests of an individual. Case records must clearly demonstrate that decisions have been 

based on all available evidence and have taken into account all the conflicting views. If there is a dispute, 

the following courses of action can help in determining what is in a person’s best interests:  

• Involve an independent advocate.  

• Obtain second opinion.  

• Hold a formal or informal (multi-agency) case conference.  

• Go to mediation.  

• As a last resort, apply to the Court of Protection for a ruling. 

Record keeping  
All staff must record accurately details of decisions made about the assessment of mental capacity, and 

best interests. This includes demonstrating that decisions were based on all the available evidence and 

took into account all views. Whilst many minor day-to-day decisions relating to a person’s care may be 

recorded in case notes, significant decisions relating to assessment of capacity and best interests should 

be recorded  

Capacity assessments and decisions relating to consent to medication or medical treatment must be 

recorded clearly in the patient’s notes.  

Acts in connection with care or treatment – protection from liability  

Where a person is providing care or treatment for someone who lacks capacity and providing they have 

acted in accordance with the MCA and the Code of Practice, then that person can provide the care without 

incurring legal liability. The key will be proper assessment of capacity and best interests and the recording 

of this decision-making process. This will cover actions that would otherwise result in a civil wrong or crime 

if someone has to interfere with the person’s body or property in the ordinary course of caring.  

Restraint and deprivation of liberty  
The MCA defines restraint as  

• Restricting a person’s freedom of movement (whether or not the person resists)  

• The use or threat of force to make someone do something they are resisting.  

• Restraint is only permitted if  

• The person using it reasonably believes it is necessary to prevent harm to the person lacking 

capacity  

• The amount, time and duration of restraint used is proportionate to the likelihood and seriousness 

of the harm.  

The Code of Practice should be consulted for definitions of ‘necessary’, ‘harm’, and ‘proportionate’ 

(Chapter 6). Use of restraint should be recorded in both the patient’s notes and be reported to the Clinical 

Governance Manager.  

Criminal offence of ill treatment  

The MCA introduces two new criminal offences of ill treatment and wilful neglect of a person who lacks 

capacity. There is no specified lower age limit. A person found guilty of either offence may be liable to 



imprisonment for a term of up to five years. Staff should refer to the specific safeguarding arrangements 

for the locality and the HealthHarmonie policy and procedures for Safeguarding Vulnerable Adults if they 

have concerns. 

Roles and Responsibilities 
 

Managing Director 

The Managing Director has overall responsibility for ensuring HealthHarmonie complies with the 

requirements of the MCA.  

Medical Director 

The Medical Director has responsibility for ensuring all clinical staff comply with the requirements of the 

act. The Medical Director would also be responsible for reviewing any decisions concerning capacity and 

providing guidance where required.  

Clinical Staff 

All health care staff employed by, seconded to or working in partnership with HealthHarmonie must;  

• Adhere to the principles and framework of the Mental Capacity Act 2005  

• Follow the Code of Practice in assessing capacity and acting in the person’s best interests.  

Decision makers  

The decision maker is a person who makes a best interests decision on behalf of a person who lacks 

capacity for that particular decision. The decision maker is determined by the nature and complexity of the 

decision to be made. Day to day care decisions may be made by a paid or unpaid carer, support worker 

or nursing auxiliary appropriate to their role. Complex social care, finance and accommodation decisions 

may be made by health and social care professionals. Doctors are the decision makers for medical 

decisions.  

Designated decision-makers 

The MCA identifies two types of decision makers who have designated authority to make decisions.  

Lasting Powers of Attorney (LPAs) LPAs, once registered with the Public Guardian, grant a named attorney 

power to make  

• Health and welfare decisions (including giving or refusing consent to treatment) and/ or  

• Decisions relating to property and financial affairs for a person who lacks capacity in relation to the 

decision. The attorney acts as though they were the person concerned 

Court of Protection appointed deputies  

The new Court of Protection has jurisdiction relating to the whole MCA and is be the final arbiter for capacity 

matters. The MCA provides for a system of Court of Protection appointed deputies to replace the previous 

system of receivership. Deputies are able to take decisions on welfare, healthcare and financial matters 

as authorised by the Court (but not able to refuse consent to life-sustaining treatment). They will only be 

appointed if the Court cannot make a one-off decision to resolve the issues. 

Independent Mental Capacity Advocate (IMCA) An IMCA must be appointed to support a person who lacks 

capacity and has no family or friends appropriate to consult and where one of the following are proposed:  



a) The person needs serious medical treatment provided by the NHS 

b) The person is moved into long term care of more than 28 days in hospital  

c) the person is moved into long term care of more than 8 weeks in a care home d) the person is to be 

moved (for more than 8 weeks) to different accommodation, such as a hospital or a care home An IMCA 

may also be appointed in cases of ‘safeguarding an adult’ and residential accommodation reviews. The 

IMCA makes representations about the person’s wishes, feelings, beliefs and values, looking at all factors 

that are relevant to the decision. If necessary, the IMCA can obtain a further medical opinion and challenge 

the decision-maker on behalf of the person lacking capacity.  

More detailed guidance and sources of information on the IMCA service are available from: 

http://www.dh.gov.uk/imca 

Providing Care or Treatment for People who have planned ahead  
The MCA makes provision for people to plan ahead for the time when they may lack capacity. These are:  

• Lasting Powers of Attorney (LPAs)  

• Advance decisions to refuse treatment  

• Written statements of wishes and feelings. 

These can help in deciding what to do when care or treatment is being provided for someone who lacks 

capacity. When working with people who have capacity, or fluctuating capacity, (such as people with 

mental health problems) it may be helpful to explain these options to them for planning ahead for a time 

when they may lack capacity.  

Lasting Powers of Attorney (LPAs)  
The MCA allows people over the age of 18, with mental capacity, to formally appoint two separate types 

of attorney to look after their affairs if at some time in the future they lack the capacity to make these 

decisions for themselves. The person making an LPA is the ‘donor’ and grants the power to an ‘attorney’. 

The LPA gives the attorney authority to make decisions on behalf of the donor and the attorney must act 

in the persons best interests (principle 4) and have regard to the guidance in the Code of Practice. There 

are two types of LPA:  

• A personal welfare LPA - for decisions which need to be made about both health and personal 

welfare  

• A property and affairs LPA - for decisions which need to be made about financial matters LPAs 

must be granted on the relevant prescribed forms and must be registered with the Court of 

Protection before they can be used. The donor must make explicit authorisation if they want the 

LPA to cover consent to or refusal of life-sustaining treatment. People who have already made an 

existing Enduring Power of Attorney (EPA) for financial affairs do not need to make any changes 

unless they choose to but the EPA will not include personal welfare decision making powers. An 

EPA will need to be registered before it can be used. 

Staff role relating to LPAs Staff who are directly involved in the care or treatment of people who lack 

capacity should not agree to act as attorneys, other than in exceptional circumstances - for instance, if 

they are the only close relative of the person. This is to prevent a potential conflict of interest. One of the 

main safeguards concerning LPAs is the requirement for the donor to identify a “Certificate Provider (s)” 

to complete a certificate attached to the LPA form. Without this certificate the LPA is not valid and cannot 

be registered. The Certificate Provider will be asked to confirm that in his/her opinion the donor had the 

capacity to create the LPA and that nobody used fraud or undue pressure to trick or force the donor into 

http://www.dh.gov.uk/imca


making the LPA. If there is a dispute at a later date about the LPA the certificate providers may be required 

to give evidence to the Court of Protection. There are 2 types of certificate providers – “Knowledge based” 

(someone who has known the donor personally for at least 2 years) and “Skills based” (someone with 

relevant skills and expertise). 

Registered health care professionals and social workers are listed in the Guidance published by the Office 

of the Public Guardian, as suitable skills-based Certificate Providers and may be approached by 

individuals to act as a Certificate Provider for the purpose of creating an LPA. However, there is some 

debate about the professional or personal capacity in which staff would be acting in undertaking this role. 

Any social care or health professional who agrees to take on this role will be doing so in their professional 

capacity but should be aware of any potential conflict of interest. However Local Authority staff are advised 

that their employer may issue alternative guidance and they should make themselves fully aware of this 

Local Authority guidance. Potential certificate Providers should read about the role at 

www.publicguardian.gov.uk and in particular refer to ‘A guide for Certificate Providers and Witnesses’ at 

the same address. 

Advance decisions to refuse treatment An advance decision enables a person aged 18 or over, while still 

capable, to set out what particular types of treatment they would not want to have and in what 

circumstances, should they lack the capacity to refuse consent to this treatment for themselves in the 

future. It does not generally have to be in writing. If the advance decision relates to the refusal of life 

sustaining treatment it must  

• Be in writing  

• Signed and witnessed  

• State clearly that the decision applies even if life is at risk. If the advance decision is in writing a 

copy should be placed on the patient’s notes and indicated on the front cover that there is an 

advance decision. Please see completing an Advanced Directive for mental health care policy for 

further guidance on the completion of advance directives. Support and advice can be provided to 

all patients requiring assistance in completing this process. Staff must abide by advance decisions 

that are;  

• Valid.  

• The person must not have withdrawn it or over-ridden it by making an LPA that relates to the 

treatment in the advance decision or acted in a way that is clearly inconsistent with the advance 

decision. And  

• Applicable to the treatment in question and clearly refer to the treatment in question  

The refusal has the same force as when a person with capacity refuses treatment. (See chapter 9 Code 

of Practice). If staff are satisfied that an advance decision exists which is valid and applicable, then not to 

abide by it could lead to a legal claim for damages or a criminal prosecution for assault. If staff reasonably 

believe that there is a valid and applicable advance decision, they will not be held liable for the 

consequences of abiding by it and not providing treatment. Details of how these conclusions are arrived 

at must be clearly recorded 

Advance decisions cannot ask for specific treatment or ask for their life to be ended. They do not apply to 

a person detained, or liable to be detained, under the Mental Health Act 1983.  

When patients are making decisions about refusal of treatment staff do not have to act against their own 

religious or moral beliefs. They should make their objections known as soon as possible so that 

arrangements are made for the patient’s care to be transferred to another professional. Staff should refer 

to the Trust policy ‘Completing an Advance Directive for mental health care. More detailed guidance can 

be found at http://www.dh.gov.uk/consent 

http://www.dh.gov.uk/consent


Statements of wishes, feelings, beliefs and values  
 
Sometimes people will want to write down, or tell people, about their wishes and preferences about future 
treatment and care and explain their feelings or the values that govern how they make decisions. These 
statements must be taken into account when assessing what treatment or care is in a person’s best 
interests. Statements can contain requests for certain types of treatment, which must be considered 
carefully, especially if they have been written down. Final decisions, however, must always be based on 
assessments of what is in a person’s best interests and professional judgements about what is clinically 
necessary or appropriate. Staff should keep full records of decisions they have made which differ to the 
statements of wishes and feelings people have made and be prepared to justify them if challenged. 
 
The MCA and the MHA1983 as amended by the MHA 2007  
The MCA should be considered before making an application under the MHA as a ‘least restrictive option’.  
However, the Mental Health Act 1983 may need to be considered where a person, needing treatment for 
a mental disorder, needs to be deprived of their liberty, where there is a valid and applicable advance 
decision or where the treatment cannot be safely provided without compulsion. 
 
The MCA may be used to treat a person for mental disorder when they cannot consent to treatment 
because they lack capacity - and where the treatment is in their best interests and would not result in a 
‘deprivation of their liberty’ – providing they are not detained under the MHA. The MCA cannot be used to 
detain anyone. Where it is thought a person might need to be detained for treatment for mental disorder, 
an assessment with a view to detention under the MHA should be considered. Also see Deprivation of 
Liberty Safeguards policy which in certain circumstances allows a person lacking capacity to be treated 
under the MCA whilst being deprived of their liberty. The MCA does not apply to treatment for mental 
disorder where a person has been detained under the MHA, as the MHA allows treatment to be given 
without a person’s consent (s28 MCA). This also means that attorneys (and deputies) cannot consent to, 
or refuse, such treatment on a patient’s behalf and an advance decision to refuse treatment for mental 
disorder can be over-ridden where necessary. The exception to this will be in relation to ECT, when a valid 
and applicable Advance Directive or the views or an ‘attorney’ or ‘deputy’ will apply. (See 5.2) The MCA 
does apply to a person detained under the MHA in other respects. This means, for example, that an 
advance decision to refuse treatment for any illness or condition other than mental disorder is not affected, 
nor is any power an attorney has to consent to such treatment. It also means that where a detained person 
lacks capacity to consent to treatment, other than treatment for mental disorder, the decision-maker will 
need to act in accordance with the MCA. If time allows, it may be possible to treat a mental disorder under 
the MHA in order to allow the person to regain capacity to make a decision about the treatment for a 
physical disorder. See Chapter 13 of the MCA Code of Practice 

 

 

 

 

 

 

 



Confidentiality & Access to Information  
 
Where a person lacks capacity the test of ‘best interests’ may justify disclosure of personal information. 
An assessment of capacity may require the sharing of information amongst health and social care workers. 
If a person lacks capacity to consent to disclosure, whether or not it would be in their best interests to 
disclose the information must be decided. Only as much information as necessary should be divulged. 
Staff should consider the authority of the person making the request, the type of information requested, if 
disclosure is legal and justified, and balance best interests and public interests against the right to privacy 
(European Convention on Human Rights Article 8).  
 
Attorneys and deputies can see information that applies to the decision they have a right and need to 
make. Attorneys appointed, under personal welfare LPAs, can decide whether information can be 
disclosed and should normally be consulted before any information is shared. Where it is not possible to 
consult them (for example, where urgent treatment is necessary) staff must act in the patient’s best 
interests and advise attorneys of actions taken as soon as practicable. 
 
IMCAs representing and supporting a person who lacks capacity may examine and copy all relevant 
records (s35(6) MCA). Nothing in the MCA overrides the guidance from the Information Commissioner’s 
Office on the Data Protection Act 1998. Staff should also refer to their professionals’ codes of conduct 
about confidentiality. More detailed guidance and sources of information on confidentiality:  
 

• HealthHarmonie Information Governance Policy  

• Information Commissioner’s Office http://www.ico.gov.uk/  

• NHS Code of Practice on confidentiality and information on Caldicott Guardians 
http://www.dh.gov.uk/ (search under ‘patient confidentiality’) 
 

Equality and Human Rights Impact Assessment  
 
An Equality and Human Rights Impact Assessment has been completed for this policy.  
The MCA should not adversely and disproportionately impact on different racial or ethnic groups, gender, 
gender identity, disability, sexual orientation, religion/belief or age. Staff must be aware of their 
responsibilities and of the need to ensure that the MCA is implemented fairly and equitably. Interpreters 
must be made available where necessary and must be suitably qualified and experienced. Information 
should be made available in other languages and alternative formats for disabled people where relevant. 
Decisions relating to the appointment of an Independent Mental Capacity Advocate (IMCA) or 
representative should take into account the cultural, national, racial or ethnic background of the relevant 
person. 

Monitoring compliance 
 
Compliance with this policy will be monitored HealthHarmonie’s internal audit procedure.  

Dissemination and Implementation  
The policy will be available for download from the HealthHarmonie intranet. Any changes to this policy will 
be made known to staff as and when they arise.  

Training/Awareness  
HealthHarmonie staff providing care or treatment should undergo a minimum of awareness training. This 
training should be refreshed annually. 

http://www.ico.gov.uk/


GDPR and Mental Capacity  
As with the DPA, the GDPR does not give specific provision for the processing of personal data about 
adults who may lack capacity. 
 
The Mental Capacity Act 2005 (MCA), elaborated in the Mental Capacity Act Code of Practice provides 
a statutory framework for people who lack capacity to make decisions for themselves, or who have 
capacity and want to make preparations for a time when they may lack capacity. 
 
The MCA establishes requirements for the assessment of mental capacity, best interests’ decisions, 
and for the appointment of individuals with Lasting Power of Attorney (LPA), or Court Appointed 
Deputies (CAD) who may make decisions on behalf of an individual who lacks capacity in relation 
to a particular issue. 
 
The policy stipulates that the organisation must take the same steps in determining the legal basis for 
the gathering and processing of patient data.  

Related policies 
• Safeguarding Adults Policy 

• Whistleblowing Policy 

• Complaints Policy 

• Performance Management Policy 

Legislation  
The MCA applies in conjunction with other legislation, under which health and social care staff have 
obligations relating to people who may lack capacity, including:  

• Data Protection Act 2018 

• Disability Discrimination Act 1995  

• Human Rights Act 1998  

• Mental Health Act 1983 as amended by the Mental Health Act 2007  

• National Health Service and Community Care Act 1990  

• Care Standards Act 2000 
 

 

  



Version Control  
 

Version Date Amendment(s) Approved By 

V3.0 08/04/2015 This is the first version in this format. This 
policy has been reviewed and revised 
before to come to this level of content.  

Nicole 
McQueen and 
Andrew 
Jackman 

V3.1 10/09/2016 Change in the appearance of the 
document. The content has not been 
changed.  

Andrew 
Jackman 

V3.2 23/04/2018 Reviewed no changes Samantha 
Paterson 

V5.0 March 2019 The key change to this policy is the change 
in formatting and the addition of a GDPR 
Section 

Andrew 
Jackman 

 

 

 


